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1. Brief Facts of the Case:  
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Sh.  Jeevan  Jain,  Prop.  Of   M/s  Om Udyog,  resident  of  D-40,  Sarabha  Nagar,

Ludhiana  141001,(here-in-after  referred  to  as  ‘the  Appellant’)  filed  an  RTI

Application dated 18.08.2021 (here-in-after referred to as ‘the Application’) with

office of the Commissioner of Customs, Ludhiana. The appellant vide his aforesaid

RTI application had sought the information in respect of Order dated 28.08.2017

passed by the Hon’ble Punjab & Haryana High Court  Chandigarh in  CWP No.

12884 of 2017 & connected 23 Petitions (including 12788 of 2017) and stated as

under:-

“The Assessing Officer had re-assessed 24 Bills  of Entry unlawfully enhancing the value

without following the statutory provisions of the law and the prescribed procedure and

unlawfully recovered excess amount of Rs. 35 lakhs from my proprietorship Firm M/s Om

Udyog of Ludhiana.

This applicant had challenged the unlaw re-assessment before the hon'ble High Court of

Punjab  &  Haryana  Chandigarh  by  filing  24  CWPs.  The  Customs  Department  failed  to

effectively contest their case of re-assessment before the Hon'ble High instead kept on

seeking adjournments and time for filing reply.

The Hon'ble High Court passed Order on 28.08.2017 wherein it was held and ordered as

under:

3. A few facts relevant for the decision of the controversy involved as narrated in CWP

No.  12788  of  2017  may  be  noticed.  The  petitioner  is  a  proprietorship  firm  of  Sh.

Jeewan Jain.  lt  is carrying on its business activities in Punjab.  lt  is  engaged in the

import and trading of Plain Plastic Film falling under Chapter Heading 3920 of Custom

Tariff Act 1975. The said goods are freely importable as per Indian Tariff Code (ITC)

HS. During the course of business, the petitioner purchased four consignments of Plain

Plastic Film odd stock lot of mixed sizes from M/s Red Falcon Building Material, vide

invoice dated 17-10-2014. On the basis of the above import documents, the petitioner

made a request for opening of the bill of entry under Section 46 of the Act before the

respondents  which  was granted  on 16-12-2015.  Bill  of  entry  dated  8-12-2014  was

issued for clearance of impugned goods. The petitioner accordingly declared the value

and description as per invoice supplied by the overseas supplier. At the time of filing of

the bill  of entry, the petitioner had declared the Customs Duty in terms of the duty
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calculated as per the Tariff. During the course of assessmentof the bill of entry, a query

was raised by the appraisement staff in respect of undervaluation of the goods which

was  replied  to  by  the  petitioner  and  it  was  requested  that  the  doubts  of  the

undervaluation of goods may be communicated to it in writing. The bill  of entry was

thereafter processed provisionally under Section 18 of the Act and the Customs Duty

as chargeable was paid under protest by the petitioner. Despite the fact that the goods

imported  by  the  petitioner  were  Plain  Plastic  Film  old  stock  lot  of  different  sizes,

Respondent No. 2 chose not to adjudicate the matter. The petitioner vide letters dated

19-1-2015 and 18-3-2015 raised a protest on the enhanced duty and requested that

upon finalization of the bill  of entry, a show cause notice may be issued to it.  The

petitioner was never served any show cause notice as to why the assessment should

not  be  finalized.  Further  the  respondents  never  chose  to  issue  any  notice  under

Section 28 of the Act or to afford an opportunity of personal hearing for adjudication of

the case. To the utter surprise of the petitioner, Respondent No. 2, finally adjudicated

the case, rejecting the declaration made by the petitioner. According to the petitioner,

since  it  had  filed  the  bill  of  entry,  the  aforesaid  goods,  as  per  the  facts  and

circumstances and the procedure prescribed were to be assessed either under Section

17 or 18 of the Act. Where the bills  of entries were to be assessed finally,  a show

cause notice and an opportunity of personal hearing under Section 122A of the Act

was required to be given. Hence, the instant petition by the petitioner.

4. A written statement has been filed in CWP No. 12884 of 2017 only. The said

written statement has been adopted in all  the connected petitions except CWP No.

10555 of 2017. lt has been inter alia stated in the written statement that the present

petition  is  not  maintainable  as alternative  efficacious  remedies  are  available  to  the

petitioner under the provisions of the Act. The petitioner itself in its letters dated 25-12-

2014, 26-12-2014 and 15-7-2015 had requested for passing of a speaking order under

Section 17(5) of the Act to file an appeal before Commissioner (Appeals) under Section

128  of  the  Act.  It  has  been  further  stated  that  the  classification  had  not  been

changed/rejected  and,  thus,  there  was  no  requirement  of  issuance  of  show cause

notice/personal hearing for the same. As regards custom duty, the transaction value

was duly rejected by issuance of notice through the Electronic Data Interface System.

On these premises, prayer for dismissal of the petitions has been made

5. We have heard learned counsel for the parties. 

6. Learned counsel for the petitioner referred to Section 122A 

of the Act to urge that the adjudicating authority is mandated there under to give an

opportunity of being heard to a party in any proceeding under this chapter or any other

provision of the Act if the party so desires.
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7. Section 122A of the Act reads thus:- 

“122A: Adjudication Procedure: (1) The adjudicating authority shall, in any proceeding

under this Chapter or any other provision of this Act, give an opportunity of being heard

to a party in a proceeding, if the party so desires. 

(2)  The  adjudicating  authority  may,  if  sufficient  cause  is  shown  at  any  stage  of

proceeding referred to in sub section (1), grant time, from time to time, to the parties or

any of them and adjourn the hearing for reasons to be recorded in writing: 

Provided that no such adjournment shall be granted more than three times to a party

during the proceeding.” 

8. A perusal of the above provision shows that an opportunity of hearing to a party in a

proceeding  is  required  to  be  given before  passing  the  order.  If  sufficient  cause is

shown at any stage of the proceeding, the adjudicating authority may grant more time

to the party for reasons to be recorded in writing. A proviso has also been inserted that

adjournment  shall  not  be  granted  more  than  three  times  to  a  party  during  the

proceeding. 

9. Admittedly, in the present  case, the petitioner had purchased the above mentioned

goods  from  M/s  Red  Falcon  Building  Material  at  Container  Freight  Station,

Dhandarikalan,  Ludhiana which were cleared provisionally.  Further,  the assessment

had been finalized against the petitioner, without affording an opportunity of personal

hearing and issuance of show cause notice under Section 28 of the Act. The petitioner

vide letters dated 19.01.2015 and 18.03.2015 raised a protest on the enhanced duty

and requested that upon finalization of the bill of entry a show cause notice may be

issued  to  it.  Respondent  No.2  did  not  adjudicate  the  matter  for  a  long  time.  No

opportunity of hearing was given to the petitioner. On 28.2.2017, the impugned order

was  passed  rejecting  the  declared  classification  and  valuation  of  goods  and

reassessing the same.

10. After perusing the averments made in the petitions and hearing learned counsel for the

parties, we find that neither any show cause notice under the provisions of the Act was

issued nor any opportunity of hearing was given to the petitioner before passing the

impugned order, resulting in violation of principles of natural justice. Identical issue has

been decided by this Court in R.V. General Trading Vs. Union of India, 2016 (341)

E.L.T. 220, wherein in the absence of affording an appropriate opportunity of hearing,

the impugned order was set aside and the matter was remitted back to the competent

authority for fresh consideration.

11. In view of the above, the action of the respondents in not providing an opportunity of

hearing or  issuance of  any show cause notice to the petitioner  before passing the

impugned order cannot be held to be justified. Accordingly, the impugned orders in all
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the petitions are set aside and the matters are remanded to the competent authority for

passing fresh order after hearing learned counsel for the parties in accordance with

law.

As the Hon'ble High Court had set aside the re-assessments of all the 24 Bills of Entry, the

Department  was  required  to  return  the  excess  amount  of  Rupees  Thirty-Five  Lakhs

alongwith the Interest  for  the period the excess amount remained as deposit with the

Customs, but this amount was not returned inspite of the claims filed for return of the

excess amounts collected against  each of  the Bill  of  Entry.  This  applicant had to incur

litigation cost  of  Rupees Seven Lakhs for  fighting its  rightful claims but the Officers of

Customs Ludhiana had been not only been callous but had been imposing financial terror

with full impunity from his Commissioner. 

And the Commissioner on his part instead of ensuring that Rule of Law is followed by his

subordinates, went to the extent of paying the Legal Fees to the Counsels for defending

indefensible orders passed by the Deputy Commissioner at the cost of Tax Payers cost. As

this applicant is planning to take up the matter of abuse of official position by the Officers

of Customs Ludhiana who has caused financial Injuries to the applicant only because it

refused to pay the bribes to the Customs Officer, as such for supporting its claims, the

applicant is constrained to seek the following information to know as to how much Tax

Payers money has been wasted by each of the Officer for frivolously fighting against the

Tax payer rightful claims and contentions.

With reference to the above matter please supply the following information under the

RTI Act, 2005. 

1. Please supply the information with documentary evidence showing the actual date

of receipt of each of the 24 CWPs from The High Court in the Commissionerate

Office. 

2. Please supply the information with documentary evidence showing the particulars

of the officers (name & designations) who were required to/ordered to counter the

claims/contentions of the applicant as were raised in the CWPs 

3. Please supply copy of  the  Orders of  the  Competent  Authority  under  which two

Senior Panel Counsels were engaged for fighting the cases of the Department.

4. Please supply the information with copy of the Orders issued by the Competent

Authority  under  which  the  Departmental  Officers  (name  &  designation)  were
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ordered to co- ordinate with the Senior Counsels for effective fighting on behalf of

the Union of India and Ors. 

5. The case before  the Hon'ble Bench of  the High Court  came up for hearing on

18.07.2077 , but the Senior Counsels were not ready with the Counter/reply on

behalf of the Union of India and Commissioner. Please supply the information with

documentary  evidence  that  the  Commissionerate  had  submitted  its  reply  to  the

Senior Counsels 

6. The case again came up for hearing before the Hon'ble high Court on 18.08.2017

but on that day also, the Senior Counsels were not ready with the Reply on behalf

of the Union of India and the Commissioner. 

7. Please  supply  the  information  with  name and  designation  of  the  officer  of  the

Commissionerate who was responsible for causing delay in the matter.

8. Please supply copy of the Counter Reply as and when it  was submitted by the

Department before the Hon'ble High Court 

9.  It is learnt that Ms Varinder Kaur DC while re-assessing the Bills of Entry had

relied  upon  three  contemporaneous  Bills  of  Entry  of  similar  goods  and it  had

already been brought on record by Ms Varinder Kaur DC but this crucial and

material fact was not disclosed by the Customs before the Hon'ble High Court.

Please supply the information about the name & designation of the Officer who had

withheld this fact 

10. Please  supply  the  information  with  name and  designation  of  the  officer  of  the

Commissionerate who was directed to be present in the High Court when the case

was listed for hearing on 28.08.2017.

11. Please supply scan/photocopy of all the Note sheet pages of the relevant file of the

Law Branch of the Commissionerate's office.

12. Please  supply  scan/photocopy  of  the  Bills  raised  by  the  Senior  Counsels  for

representing the Customs before the High Court.

13. Please supply the details of amounts paid to the Senior Counsels against this case.

14. Please supply the information about the actual date when each of the 24 Bills of

Entry was finalized with name of the Officer who had finalized each Bill of Entry.

15. Please  supply  the  information  about  the  name & designation  of  the  concerned

officer who had finalized each of the 24 Bills of Entry.
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16. Please  supply  the  information  about  the  name & designation  of  the  concerned

officer who was required to upload the information about finalization of the Bill of

Entry in the EDI System of the Customs Deptt. 

17. Please supply the information about the actual date when the information about

finalization of each of the 24 Bills of Entry was entered in the EDI System of the

Customs Deptt. 

18. Please supply the information with name & designation of the concerned officer

who has failed to upload the information about finalization of the Bill of Entry in

the EDI System of the Customs Deptt. 

19. In this case 24 SCNS were issued on 23.11.2017 but were not adjudicated for 19

months. Please supply the information with name of the Officers who were holding

charge of Import Appraisement Group 2G and were required to adjudicate these

SCNS but failed to do so during the period from December 2017 to May 2019. 

The requested information/documents may please be scanned and sent at my email 
address to save paper and postal cost. 

2.  REPLY TO THE RTI APPLICATION

2.1 The CPIO-cum-Deputy Commissioner (Law) O/o the Commissioner of Customs Ludhiana vide

his letter no. GEN/LGL/MISC/15/2020-Legal-O/o COMMR-CUS-Ludhiana  dated 21.09.2021

replied to the appellant as under:-

The point wise reply are as under:

1. Copies of the actual date of receipt of the 24 CWP’s from the High Court in the

Commissionerate office are enclosed (As Annexure-A) and details are as under:-

Sl. No. CWP No. Date of Receipt
1. 12788/17 19.05.2017
2. 10555/17 16.05.2017
3. 12879/17 to 12881/17 05.06.2017
4. 12882/17 to 12886/17 06.06.2017
5. 12887/17 to 12891/17 06.06.2017
6. 12892/17 to 12895/17 16.06.2017
7 13205/17 16.06.2017
8 13207/17 to 13210/17 16.06.2017

2. DC (Appraisement was nominated to file reply to CWP.

3. No such order is available.
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4. It  is  the  work  entrusted  upon  the  dealing  law  officer  to  coordinate  with  the

counsels.

5. Reply to Senior Counsel copy attached (Annexure-B).

6. No comments, matter on record.

7. No delay was caused by any officer.

8. No such information is available.

9. No such information is available.

10. No such order is available. However, dealing law officer attends the hearing off

and on.

11. Voluminous data. You are requested to inspect the data and the date of inspection

may be fixed with the consent of the Law Officer.

3.  GROUNDS OF APPEAL:-

Being Aggrieved,  the Appellant  vide his letter  dated 13.11.2021 filed an appeal  on the

following grounds:

1. The  appellant  online  filed  one  RTI  application  dated  18.08.2021  which  was

registered against No. CCPDL/R/E/21/00027 (on 23.08.2021).

2. Ms.  Chandandeep  Kaur  Deputy  Commissioner/CPIO  (Tech  Branch)  vide  her

communication  dated  05.10.2021  sent  an  irrelevant  reply  when  no

information  pertaining  to  the  Commissioner  Competency  Adjudication  was

requested.

3. Sh.  Vijay  Kumar  Superintendent  Technical  Branch  vide  his  undated

communication transferred the RTI Application to the following CPIOs:

The CPIO-CUM-Deputy Commissioner, (Law) Customs Commissionerate,

Sahnewal, Ludhiana

The CPIO cum Deputy Commissioner, (PAG), Customs Commissionerate

Ludhiana

4. But none of the CPIOs has bothered to send any reply/information to thisappellant.

5. The First Appellate Authority may please appreciate that it is clear-cut caseof deliberate

denial of information with malafide intentions only because the disclosure of the requested

information would have exposed the wrongdoings of the officers of the Commissionerate

for which the concernedofficers are not only accountable for their wrongdoings but are also

liable tobe taken to task for the malpractices.

6. There  is  total  failure  on  the  part  of  the  Public  Authority  as  well  as  the  Supervisory

Authority (ADC/JC) to ensure compliance of the RTI Act.
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7. The  First  Appellate  Authority  may  examine  the  conduct  of  the  concerned  CPIO with

reference to the contents of the RTI Application dated 18.08.2021and after appreciating the

circumstances that compelled the CPIO to refrain from supplying any information/reply

against the RTI application, and determine if one or all of the four CPIOs (to whom the

RTI application was transferred by Technical Branch under Ms Kaur) have acted in the

manner asis required on their part under the RTI Act or they have deliberately, consciously

and purposely chosen to ignore the RTI application of this appellant. This action on the

part  of  the CPIOs amounts to deemed refusal  to supply the information with malafide

intentions only because the disclosure would have resulted into fixing the accountability

and exposing the corrupt practices being adopted by their colleague and they wanted to

defend him.

Prayers of the Appellant

 A.    Under section 19(5) of the RTI Act the onus to justify denial rests with CPIO. Please

obtain the explanation of the CPIOs on their failure to comply with the statutory provisions

of the RTI Act and on their failure to supply the requested information.

 B.     Under sub-section 20(1) the burden of proving that CPIO has acted reasonably and

diligently is enjoined on the CPIO. Please obtain explanation of the CPIOs and supply

copy to this appellant for making counter reply before hearing of this appeal. 

C.     The Appellate Authority may appreciate that it has been stipulated under the RTI Act

that ‘in any appeal proceedings, the onus to prove that a denial of a request was justified

shall be on the Central Public Information Officer, who denied the request.’ As such it is

prayed that the CPIOs may please be asked to discharge this onus and copy of their reply

against the deemed refusal to supply the information, may please be sent to this appellant

for countering their lies/contesting their excuses if they offer any.

D.     The Appellate Authority may obtain the requested information from all the concerned

CPIOs and provide to this appellant. 

E.    Initiation of Disciplinary Proceedings against the CPIOs, for malafide denial of the

information, may please be ordered on their failure to perform the assigned duties under

the RTI Act.

F.  Personal hearing may please be granted before taking any decision on the appeal.

4. COMMENTS OF THE CPIOs ON THE APPEAL OF THE APPELLANT:

4.1 The CPIO-cum-Deputy Commissioner (Law) vide his letter F.No. GEN/LGL/Misc/

15/2020-Legal-O/o-Commr-Cus-Ludhiana  dated  09.12.2021 had stated  that  reply  to  the
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subject RTI application was given within stipulated period of 30 days as provided in the

Act  vide  letter  no.

GEN/LGL/Misc/15/2020-Legal-O/o-Commr-Cus-Ludhiana/I/270118/2021  dated

21.09.2021 at the given email id  omudyog403@gmail.com of the applicant. Thus, the

plea  of  the  appellant  is  not  maintainable  that  no  reply  had not  been given to  the  RTI

application.

4.2 The  CPIO-cum-Deputy  Commissioner  (PAG)  vide  their  letter  F.No.

GEN/RTI/APP/1169/2021-Appr-Gr 1-3-O/o-Commr-Cus-Ludhiana  dated 13.12.2021 had

submitted the following comments to the Appeal:

“In this  regard, it  is  submitted that the reply of points of  RTI application dated

18.08.2021 pertaining to this branch has been supplied to the applicant at his E-mail Id-

omudyog403@gmail.com on 10.12.2021.

With regard to present appeal by the appellant, it is clarified that the reply could

not

be given to the appellant within stipulated period as the RTI application dated 18.08.2021

was received in the designated e-mail account of the then CPIO. The said CPIO was under

transfer due to issuance of Establishment order No. 04/2021 dated 06.08.2021 by the Chief

Commissioner Unit, Chandigarh.

Thus, during the transition period of transfer, the application might have remained
unattended for further processing. It is hereby ensured that due care and diligence will be
taken in future course of action.”

5. PERSONAL HEARING

 In the interest of providing of natural justice, the personal hearing was granted on

30.11.2021 and 06.12.2021 but the Appellant did not turn up for the hearing on any of the

given dates. Since the appellant had not appeared for the personal hearing, therefore, I

have left no other option but to initiate further appeal proceedings on the basis of facts

already on records.  

6 Discussion and finding.

6.1 I  have  gone  through  the  RTI  application  dated  18.08.2021  and  appeal  dated

13.11.2021 filed by the appellant. I observe that the information/data sought in the RTI

application 18.08.2021 were pertained to the Law and Port Appraisement Group sections.
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Accordingly, the said application was transferred to the Deputy Commissioner-cum-CPIO

(Law) and the Deputy Commissioner-cum-CPIO (PAG) under Section 6(3) of the RTI

Act, 2005. However, the appellant has contested in his present appeal that none of the

CPIOs had replied to his RTI application in question.  

6.2 As per the information provided by the Deputy Commissioner-cum-CPIO (Law), it

is observed that reply was given to the appellant vide letter no. GEN/LGL/Misc/15/2020-

Legal-O/o-Commr-Cus-Ludhiana/I/270118/2021 dated 21.09.2021 at  his given email  id

omudyog403@gmail.com. Thus,  it  appears  that  the said reply given by the concerned

CPIO might have escaped attention of the appellant. However, copy of the said reply as

provided to this office is attached with this order for information please.

6.3 As regards of reply of the Deputy Commissioner-cum-CPIO (PAG), I find that the

reply was given vide letter no. GEN/RTI/APP/1169/2021-Appr-Gr1-3-O/o-Commr-Cus-

Ludhiana  dated  10.12.2021 which  was given  after  filing  of  the present  appeal  by the

appellant.  The CPIO further clarified that the reply could not be given to the appellant

within  stipulated  period  as  the  RTI  application  dated  18.08.2021 was  received  in  the

designated email  account of the then CPIO. The said CPIO was under transfer due to

issuance  of  Establishment  order  no.  04/2021  dated  06.08.2021  from  the  Chief

Commissioner  of  Customs  (Prev.),  New  Delhi.  Thus,  during  the  transition  period  of

transfer, the application might have remained unattended for further processing. 

6.3.1  From the above findings, it is not deniable fact that the reply to the Appellant was

given to the Appellant beyond the stipulated period of 30 days from the date of receipt of

the RTI application. The failure to non supply of information/documents requested in the

filed RTI applications in the stipulated period is also contravention of the RTI Act and

attracts penal provisions. Since in the present case, there is bonafide reasons of delay but

timeline in future must be followed scrupulously.        

Decision:  From the foregoing observations, I hold that the reply had been given

to  the appellant beyond the stipulated period as prescribed under the RTI Act, 2005.

However taking a lenient view on the basis of explanation given thereof, I direct to all

the  CPIOs  should  not  deviate  from  mandatory  timeline  in  replying  to  the  RTI

File No.GEN/RTI/APP/1159/2021-Tech-O/o-Commr-Cus-Ludhiana
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applications  filed  with  them  and  any  such  deviation  will  be  viewed  seriously

henceforth. 

7. Reasons for decision after 30 days of the appeal

In terms of the provisions of sub-section 6 of section 19 of the RTI Act, an appeal

shall be disposed of within thirty days of the receipt of the appeal or within such extended

period not exceeding a total of forty-five days from the date of filing thereof for the reasons

to be recorded in writing. The appeal was received on 13.11.2021 and the personal hearing

was given on 30.11.2021 & 06.12.2021. The opportunity of personal hearings granted two

times in the interest of natural justice had also taken its time although it was not attended by

the Appellant.  

 

 Further  two posts  of  Joint/Additional  Commissioner  of  Customs,  Ludhiana  (i.e.

FAA)  have  been  sanctioned  by  the  Govt.  whereas  only  one  Joint  Commissioner  of

Customs, Ludhiana is posted against these two posts who has to look after the work of

entire Commissionerate. Nevertheless, the appeal has been decided within 45 days of the

date of filing appeal (i.e. before 27.12.2021), the upper time limit laid down in the RTI Act,

2005.  

(Vishal Chowdhary)
First Appellate Authority

By Speed Post to:

Sh. Jeevan Jain,
Prop. Of M/s. Om Udyog 
H. No. 40-D, Sarabha Nagar,
Ludhiana-141 001
Email id : omudyog403@gmail.com

Copy to :-
1.  The Commissioner  of  Customs,  Ludhiana  Commissionerate,  Sahnewal,  Ludhiana  for
information please. 
2. The Deputy Commissioner-Cum- CPIO (Law), Office of the Commissioner of Customs,
G.T. Road, Sahnewal, Ludhiana.
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3. The Deputy Commissioner-Cum-CPIO (PAG), Office of the Commissioner of Customs,
G.T. Road, Sahnewal, Ludhiana.
4.  The Deputy  Commissioner  (System),  Office  of  the  Commissioner  of  Customs,  G.T.
Road, Sahnewal, Ludhiana for uploading the copy of the order on the department’s web
portal.
5. Guard File.

First Appellate Authority
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